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“My home is near the proposed
new shopping mall. Can | vote on the
Issue at next month’s Planning
Commission meeting?”

Many of you may have been confronted
with such questions. This booklet is offered by
the FPPC as a general overview of your obliga-
tions under the Political Reform Act’s conflict-
of-interest rules. Using non-technical terms,
the booklet is aimed at helping you understand
your obligations at the “big picture” level and to
help guide you to more detailed resources.

Stripped of legal jargon:

» You have a conflict of interest with regard to
a particular government decision if it is suf-
ficiently likely that the outcome of the deci-
sion will have an important impact on your
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economic interests, and

» if a significant portion of your jurisdiction
does not also feel the important impact on
their economic interests.

The voters who enacted the Political Re-
form Act by ballot measure in 1974 judged
such circumstances to be enough to influence,
or to appear to others to influence, your judg-
ment with regard to that decision.

The most important thing you can do to
comply with this law is to learn to recognize the
economic interests from which a conflict of in-
terest can arise. No one ever has a conflict of

An important note...

You should not rely solely on this booklet
to ensure compliance with the Political Reform
Act, but should also consult the Act and Com-
mission regulations. The Political Reform Act is
set forth at Cal. Gov. Code §881000-91014, and
the Fair Political Practices Commission regula-
tions are contained in Title 2, Division 6 of the
California Code of Regulations. Both the Act and
regulations are available on the FPPC’s web
site, www.fppc.ca.gov. Persons with obligations
under the Act or their authorized representa-
tives are also encouraged to call the FPPC toll-
free advice line — 1-866-ASK-FPPC — as far in
advance as possible.
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interest “on general principles” under the Act. A
conflict of interest can only arise from particu-
lar kinds of economic interests, which are ex-
plained in non-technical terms later in this
booklet.

If you learn to understand these inter-
ests and to spot potential problems, the battle
is mostly won because you can then seek help
on the more technical details of the law from
your agency'’s legal counsel or from the Califor-
nia Fair Political Practices Commission. The
Commission’s toll-free advice line is 1-866-ASK-
FPPC (1-866-275-3772).

Under rules adopted by the FPPC, decid-
ing whether you have a financial conflict of in-
terest under the Political Reform Act is an
eight-step process. If you methodically think
through the steps whenever you think there
may be a problem, you can avoid most — if not
all — mistakes. These steps are spelled out
and explained in general terms in this booklet.

If you learn nothing else from this book-
let, remember these things:

» This law applies only to financial con-
flicts of interest; that is, conflicts of in-
terest arising from economic interests.

» Whether you have a conflict of interest
that disqualifies you depends heavily on
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Eight steps
to help you decide

Step One: Are you a “public official”
=2l within the meaning of the rules?
Step Two: Are you making, partici-
pating in making, or influencing a
governmental decision?

Step Three: What are your economic interests?
That is, what are the possible sources of a financial
conflict of interest?

Step Four: Are your economic interests directly or
indirectly involved in the governmental decision?

Step Five: What kinds of financial impacts on
your economic interests are considered important
enough to trigger a conflict of interest?

Step Six: The important question: Is it substan-
tially likely that the governmental decision will re-
sult in one or more of the materiality standards be-
ing met for one or more of your economic inter-
ests?

Step Seven: If you have a conflict of interest, does
the “public generally” exception apply?

Step Eight: Even if you have a disqualifying
conflict of interest, is your participation legally
required?
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the facts of each governmental decision.

» The most important proactive step you
can take to avoid conflict of interest
problems is learning to recognize the eco-
nomic interests from which conflicts of
interest can arise.

Here are the eight steps in more detail and a
non-technical explanation of each:

Public Official

Step One -- Are you a “public official,”
within the meaning of the rules?

The Act’s conflict-of-interest rules apply
to “public officials” as defined in the law. This
first step in the analysis is usually a formal-
ity — you are probably a public official covered
by the rules. If you are an elected official or an
employee of a state or local government agency
who is designated in your agency’s conflict-of-
interest code, you are a “public official.” If you
file a Form 700 statement of economic interests
(S.E.l.) each year, you are a “public official” un-
der the Act (Even if you are not required to file
a Form 700, in some cases you may still be
considered a public official because the defini-
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tion covers more than specifically designated
employees). The cases that are tougher to de-
termine typically involve consultants, invest-
ment managers and advisers, and public-
private partnerships. If you have any doubts,
contact your agency’s legal counsel or the
FPPC.

Governmental Decision

Step Two -- Are you making, participating in
making, or influencing a governmental decision?

The second step in the process is deciding if
you are engaging in the kind of conduct regu-
lated by the conflict-of-interest rules. The Act's
conflict-of-interest rules apply when you:

» Make a governmental decision (for example,
by voting or making an appointment).

» Participate in making a governmental deci-
sion (for example, by giving advice or mak-
ing recommendations to the decision-
maker).

» Influence a governmental decision by com-
municating with the decision-maker.

A good rule of thumb for deciding whether
your actions constitute making, participating in
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making, or influencing a governmental decision
is to ask yourself if you are exercising discretion
or judgment with regard to the decision. If the
answer is “yes,” then your conduct with regard
to the decision is very probably covered.

Economic Interests

Step Three -- What are your economic in-
terests? That is, what are the possible sources
of a financial conflict of interest?

From a practical point of view, this third
step is the most important part of the law for

you. The Act’s conflict- -
of-interest provisions “The most important
apply only to conflicts of | thing you can do to
interest arising from comply with this law is
economic interests. to learn to recognize
There are six kinds of the economic interests
such economic interests | from which a conflict of
from which conflicts of Interest can arise.”

interest can arise:

» Business Investment. You have an eco-
nomic interest in a business entity in which
you, your spouse, your dependent children
or anyone acting on your behalf has in-
vested $2,000 or more.

» Business Employment or Management.
You have an economic interest in a business
entity for which you are a director, officer,
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partner, trustee, employee, or hold any posi-
tion of management.

> Real Property.
You have an eco- 4 ',
nomic interest in [
real property in ¢
which you, your
spouse, your de-
pendent children or
anyone acting on
your behalf has in-
vested $2,000 or
more, and also in
certain leasehold interests.

C

» Sources of Income. You have an economic
interest in anyone, whether an individual or
an organization, from whom you have re-
ceived (or from whom you have been prom-
ised) $500 or more in income within 12
months prior to the decision about which
you are concerned. When thinking about
sources of income, keep in mind that you
have a community property interest in your
spouse’s income -- a person from whom
your spouse receives income may also be a
source of a conflict of interest to you. Also
keep in mind that if you, your spouse or
your dependent children own 10 percent of
more of a business, you are considered to be
receiving “pass-through” income from the
business’s clients. In other words, the busi-
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ness’s clients may be considered sources of
income to you.

» Gifts. You have an economic interest in
anyone, whether an individual or an organi-
zation, who has given you gifts which total
$320 or more within 12 months prior to the
decision about which you are concerned.

» Personal Financial Effect. You have an
economic interest in your personal ex-
penses, income, assets, or liabilities, as well
as those of your immediate family. This is
known as the “personal financial effects”
rule. If these expenses, income, assets or li-
abilities are likely to go up or down by $250
or more in a 12-month period as a result of
the governmental decision, then the decision
has a “personal financial effect” on you.

On the Statement of Economic Interests
(Form 700) you file each year, you disclose
many of the economic interests that could
cause a conflict of interest for you. However, be
aware that not all of the economic interests
that may cause a conflict of interest are listed
on the Form 700. A good example is your
home. It is common for a personal residence to
be the economic interest that triggers a conflict
of interest even though you are not required to
disclose the home on the Form 700.
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“Public officials, whether elected or ap-
pointed, should perform their duties in an impar-
tial manner, free from bias caused by their own

financial interests or the financial interests of
persons who have supported them.”

-- California Political Reform Act of 1974

Directly or Indirectly
Involved?

Step Four -- Are your economic interests
directly or indirectly involved in the governmen-
tal decision?

An economic interest which is directly in-
volved in — and therefore directly affected by —
a governmental decision creates a bigger risk of
a conflict of interest than does an economic in-
terest which is only indirectly involved in the
decision. As a result, the FPPC’s conflict-of-
interest regulations distinguish between eco-
nomic interests that are directly involved and
interests that are indirectly involved.

Once you have identified your economic
interests, you must next decide if they are di-
rectly involved in the governmental decision
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about which you are concerned. The FPPC has
established specific rules for determining
whether each kind of economic interest is di-
rectly or indirectly involved in a governmental
decision.

The details of these rules are beyond the
scope of this guide. In general, however, an
economic interest is directly involved if it is the
subject of the governmental decision. For ex-
ample, if the interest is real property, and the
decision is whether to grant a permit or vari-
ance on the property, the interest is directly in-
volved. If the interest is a business, and the de-
cision is whether to grant a license for which
the business has applied, the interest is di-
rectly involved.

These are just examples; you should con-
tact your agency counsel, the FPPC and the
specific regulations if you have questions as
each case arises. Note also that the next step in
the analysis — applying the right standard for
whether an impact is material — depends in
part on whether the interest is directly or indi-
rectly involved. The regulations — Sections
18704 through 18704.5 — and other helpful
information can be found on the FPPC’s web
site, www.fppc.ca.gov.
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Materiality (Importance)

Step Five -- What kinds of financial im-
pacts on your economic interests are considered
important enough to trigger a conflict of interest?

At the heart of deciding whether you
have a conflict of interest is a prediction: Is it
sufficiently likely that the governmental deci-
sion will have a material financial effect on
your economic interests? As used here, the
word “material” is akin to the term “important.”
You will have a conflict of interest only if it is
reasonably foreseeable that the governmental
decision will have an important impact on your
economic interests.

The FPPC has adopted rules for deciding
what kinds of financial effects are important
enough to trigger a conflict of interest. These
rules are called “materiality standards,” that is,
they are criteria or guidelines for judging what

) P4
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Call for toll-free

advice at:
1-866-ASK-FPPC
(1-866-275-3772)
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kinds of financial impacts resulting from gov-
ernmental decisions are considered material or
important.

There are too many of these rules to review
in detail in this booklet. Again, you can seek
advice for your agency counsel or the FPPC.
However, to understand the rules at a “big pic-
ture” level, remember these facts:

» If the economic interest is directly involved
in the governmental decision, the standard
or threshold for
deeming a financial
impact to be mate-
rial is stricter (i.e.
lower). This is be-
cause an economic
interest that is di-
rectly involved in a
governmental deci-
sion presents a big-
ger conflict-of-interest risk for the public of-
ficial who holds the interest.

» On the other hand, if the economic interest
is not directly involved, the materiality stan-
dard is more lenient because the indirectly
involved interest presents a lesser danger of
a conflict of interest.

» There are different sets of standards for the
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different types of economic interests. That
is, there is one set of materiality standards
for business entities, another set for real
property interests, and so on.

» The rules vary by the size and situation of
the economic interest. For example, a mo-
ment’s thought will tell you that a $20,000
impact resulting from a governmental deci-
sion may be crucial to a small business, but
may be a drop in the bucket for a big corpo-
ration. For example, the materiality stan-
dards distinguish between large and small
businesses, between real property which is
close or far from property which is the sub-
ject of the decision.

Does a Conflict of Interest
Result?

Step Six -- Is it substantially likely that the
governmental decision will result in one or more
of the materiality standards being met for one or
more of your economic interests?

As already mentioned in the introduc-
tion, the heart of the matter is deciding
whether it is sufficiently likely that the outcome
of the decision will have an important impact
on your economic interests.
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What does “sufficiently likely” mean? Put
another way, how “likely” is “likely enough?”
The Political Reform Act uses the words
“reasonably foreseeable.” The FPPC has inter-
preted these words to mean “substantially
likely.” Generally speaking, the likelihood need
not be a certainty, but it must be more than
merely possible.

A concrete way to think about this is to
ask yourself the following question: Is it sub-
stantially likely that one of the materiality stan-
dards | identified in step five will be met as a
result of the government decision? Step six
calls for a factual judgment, not necessarily a
legal one. You must look at your economic in-
terest and how it fits into the entire factual pic-
ture surrounding the decision.

“Public Generally” Exception

Step Seven -- If you have a conflict of in-
terest, does the “public generally” exception ap-

ply?

Does your conflict of interest disqualify
you? Not all conflicts of interest prevent you
from lawfully taking part in the government de-
cision at hand. Even if you otherwise have a
conflict of interest, you are not disqualified
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from the decision if the “public generally” ex-
ception applies.

This exception exists because you are
less likely to be biased by a financial impact
when a significant part of the community is
substantially likely to feel essentially the same
impact from a governmental decision that your
economic interests are likely to feel. If you can
show that a significant segment of your juris-
diction feels a financial impact which is sub-
stantially similar to the impact on your eco-
nomic interest, then the exception applies.

The “public generally” exception must be
considered with care. You may not just as-
sume that it applies. There are specific rules
for identifying the specific segments of the gen-
eral population with which you may compare
your economic interest, and specific rules for
deciding whether the financial impact is sub-
stantially similar. Again, contact your agency
counsel, the FPPC and the specific rules for ad-
vice and details.

Are you required
to participate?

Step Eight -- Even if you have a disquali-
fying conflict of interest, is your participation le-
gally required?
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In certain rare circumstances, you may
be called upon to take part in a decision de-
spite the fact that you have a disqualifying con-
flict of interest. This “legally required participa-
tion” rule applies only in certain very specific
circumstances in which your government
agency would be paralyzed, unable to act. You
are most strongly encouraged to seek advice
from your agency legal counsel or the FPPC be-
fore you act under this rule.

Conclusion

Generally speaking, here are the keys to meet-
ing your obligations under the Political Reform
Act’'s conflict-of-interest laws:

» Know the purpose of the
law, which is to prevent bi-
ases, actual and apparent,
which result from the finan-
cial interests of the decision-
makers.

» Learn to spot potential
trouble early. Understand
which of your economic inter-
ests could give rise to a con-
flict of interest.

» Understand the “big picture” of the rules. For
example, know why the rules distinguish
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between directly and indirectly involved in-
terests, and why the public generally excep-
tion exists.

» Realize the importance of the facts. Deciding
whether you have a disqualifying conflict of
interest depends just as much — if not
more — on the facts of your particular
situation as it does on the law.

» Don’t try to memorize all of the specific con-
flict-of-interest rules. The rules are complex,
and the penalties for violating them are sig-
nificant. Learn to understand the “big pic-
ture.” You'll then be able to look up or ask
about the particular rules you need to apply
to any given case.

» Don’t be afraid to ask for advice. It is avail-
able from your agency’s legal counsel and
from the FPPC.



How To Contact Us:

By mail:
Fair Political Practices Commission
P.O. Box 807
428 J Street, Suite 620
Sacramento, CA 95812-0807

I nter net:
www.fppc.ca.gov

By telephone:

Toll-free advice line;
1-866-ASK-FPPC
(1-866-275-3772)

Regular line: 1-916-322-5660

Fax-on-demand: 1-888-622-1151

Enforcement hot-line:
1-800-561-1861

California

Fair Political Practices Commission




